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ITUC Observations to the ILO Committee of Experts on the Application of
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Dear Director-General,

As per previous practice, | have the honour of sending you observations concerning
compliance by The People’s Republic of China with the following Convention:

Convention No. 155 Occupational Safety and Health Convention, 1981 (Ratified in
2007)

Part I. Introduction

The occupational safety and health situation in China still represent serious concerns.
Occupational diseases and persistent exposure to occupational health risks are becoming
the biggest threats to the working class in China. According to the Ministry of Health
(MoH)* report, there were 18,128 new cases of occupational diseases recorded, resulting
in 748 deaths. The majority of these new cases (79.96%) were pneumoconiosis, with a
total of 14,000 recorded last year. Almost all of the new cases of pneumoconiosis
(91.89%) were coal worker’s pneumoconiosis and silicosis found in the coal mining
industry (41.38%), metallurgical industry (9.33%) and alloy industry (6.99%).
Pneumoconiosis is considered to be the most threatening occupational disease in the
country. This is followed by occupational poisoning; the MoH recorded 272 cases of
acute occupational poisoning and 1,912 chronic occupational poisoning cases last year.
Most of the acute occupational poisoning cases were caused by carbon monoxide
poisoning and were found mainly in small-medium sized companies (66.74%). The
leading poisoning agents were lead and lead compounds (1,082 cases, equating to
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56.59%), benzene (208 cases, equating to 10.88%), and arsenic and compounds (165
cases, equating to 8.63%). At the same time there were 63 cases of occupational cancers
and other cases, bringing the total number of cases of occupational disease to 722,730
since 1949. The more disturbing figures are estimates from the MoH which estimate that
over 200 million workers are exposed to occupational health hazards in their workplace
with 16 million companies associated with poisonous and hazardous operations and
production in the country. According to these estimates, at least 25 million employees in
China are exposed to dust, toxins and noise hazards in over 300 different industries and
the number of employees contracting pneumoconiosis is increasing at a rapid rate of
10,000 per year?.

It is worrying that only 10% of companies in China were covered by occupational health
surveillance systems, either in-house or under the MoH’s empirical monitoring on which
the above reported cases are based. The actual figures of unreported and unidentified
cases are not known®.

Recognising the changing patterns and trends of outbreaks of occupational diseases in
recent years, the Chinese government is escalating efforts to develop different
approaches, as well as new legislations and policies to address the imminent threat of
occupational diseases. Based on government releases, media reports and primary
information, the ITUC finds that the trends, as identified by the government, namely the
shifts from the coastal, developed regions to inland and less developed regions, from the
large-scale, state-owned companies to the small-medium sized private and companies
with foreign investment, from the traditional hazardous industries to a range wide of
other industries, has been a contributing factor to an increase in occupational health
problems. Migrant workers’ are becoming the primary victims exposed to occupational
health threats. The problems are evolving in rapid and subtle ways, making effective
monitoring and control a real challenge. At the same time, the occupational safety and
health (OSH) administration and practices of the Chinese government also demonstrate
certain persistent patterns that are creating new problems with the handling of
occupational disease cases. These practices raise concerns, in particular with regard to
their impact on the rights of the vast migrant worker population and should be the subject
of critical observation.

Certain administrative patterns concerning the primary issues of the rights and protection
of the Chinese employees in the area of occupational safety and health are outlined
below:

Workplace occupational disease prevention, health surveillance and reporting systems
Enforcement of government policies concerning the prohibition of poisonous and

hazardous agents and the exogenous development of occupational health risks into
environmental pollution crises
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3. lrregular practices of the OSH administrative and law enforcing agencies in
occupational diagnosis, certification and compensation

4. Contradictions in the adjudication of disputes over occupational disease cases

The above areas will be examined in more details in our comments.

Part I1. Occupational Safety and Health Inspection and Surveillance

The Chinese MoH reported that in 2009 there were 241,112 employing units where work
place occupational hazards were found. The Ministry also gave a more alarming figure; it
estimates that there are varying occupational hazards in an estimated 16 million
companies with 200 million employees exposed to these hazards in the workplace. Only
125,231 companies or a mere 0.78% of the 16 million companies where the MoH
believes occupational hazards exists, were inspected. Amongst the inspected companies,
only 33.25%, 80,169 units, had set up the occupational health surveillance system in
accordance with the law and were therefore covered by the Ministry’s monitoring®. We
note that there has already an improvement in the coverage of the MoH’s occupational
health inspection since 2008, however, there continues to be an enormous gap between
the government’s efforts and the actual need for workplace inspection in the country.

Estimated number of companies engaged in occupational | 16 million companies
hazardous production

Estimated number of employees exposed to occupational | 200 million people
hazards

Number of companies found to have occupational | 241,112 companies
hazards, of which

- Companies that maintain health records for employees

# <2009 MoH Bulletin on the Work of the National Safety and Health Surveillance”, MoH, 2010.
( 2009 2010 103 ).



in accordance with the law

-80,169 companies

(33.25%)

Number of hazardous companies* actually inspected, of
which

- companies that had occupational health records

documentation for employees

- number of suspected cases of occupational diseases
found in these companies (diagnosed)

- number of companies investigated for violation of laws
- number of companies that received warnings

- number of companies that received penalties (penalties
in RMB)

- number of companies ordered to halt operation

- number of companies ordered to close

125,231 companies

-59.8%

-21,575 cases (6,059
cases)

-10,481
(8.4%)

companies

-9,701 companies

-871 companies
(RMB12.8 million)

-34 companies

-122 companies

Number of new production projects inspected
- New projects that contained occupational hazards

- New projects with completed hazard appraisals

10,704
- 7,685 (71.8%)

- 2,132 (36.8%)

- New projects with completed hazard control | - 829 (31.8%)
installations
Number of employees in the inspected companies 33,195,225

- Employees directly engaged in hazardous works

- Employees that had health checks before starting
working

- Employees that had health checks during their period

- 9,128,658 (27.5%)
- 62%

-58.4%




of work -31%

- Employees that had health checks before termination of
their contract

Number of employees in the inspected companies | 12,192,032 people
exposed to occupational hazardous

- Employees that should receive a medical examination
-10,812,622 people
- Employees who actually received a medical

examination -6,461,775 people
(59.76%)
-33,164 people
- Employees examined as suspected sufferers of | (0.51% of the actually
occupational diseases examined employees)

* Companies that had dust, lead, cadmium and solvents in the production

Source: 2009 MoH Bulletin, 2010

Of the 33,195,225 employees that were covered by the MoH’s surveillance, 36% of them
(12,192,032) were exposed to occupational hazardous, with 27.5% of them directly
engaged in hazardous works. According to the MoH’s figures, only 59.76% of the
employees (6,461,775) that were exposed to occupational hazards and should be
medically examined (10,812,622) had actually had medical examinations in 2009. That
means that the other 40% of employees exposed to occupational hazards in the
workplace, did not have proper medical records of their occupational health conditions.
Although, the official 2009 inspection figures found that only 0.51% of the employees
examined were found to have suspected cases of occupational diseases, the government
may not have control over the susceptibility to occupational disease of the 40% of the
employees who were not examined. Given the high mobility of the Chinese working
population, particularly in the migrant worker sector, the gap is worrying. The ITUC is
particularly concerned about this colossal number of “high risk’ workers who are exposed
to the threat of occupational diseases and do not have medical records.

When inspecting the companies’ occupational health monitoring systems, the MoH found
21,575 cases, involving 33,164 employees who were suspected of having an occupational
disease (0.51% of the total employees examined). This figure was reported by the
companies inspected based on the results of their employees medical examinations. Yet,
it should not be overlooked that only 6,059 cases of the 21,575 suspected cases were
diagnosed i.e. 28%. The low diagnosis and certification rate of suspected cases is



worrisome and questions the credibility of the system. Lack of proper diagnoses and the
discrepancies associated with China’s diagnosis system are increasingly becoming the
sources of social tensions in recent years. It raises serious questions with regards to the
responsibilities of the diagnosis authorities.

In 2009, the rates of workers receiving medical examinations before starting work, during
their contract period and before termination of their contract showed, an increase on the
figures provided by the MoH for 2008. Yet, this submission calls attention to the serious
abuses by employers of their employee’s medical records. The employers cover up
accidents and diseases and in a lot of situations, employees who show symptoms of
occupational diseases are dismissed.

Worksite inspection is vital to provide professional and accurate data to the government
agencies, the companies, the workers and the trade unions to assess the occupational
hazards in the workplace in order to take precautionary measures. The appraisal data also
provides information to workers about the legal procedure which they can use to protect
their rights when they suspect that they have an occupational disease. However, a number
of issues have emerged regarding the worksite inspections performed by the authorities
which are reflective of the problems associated with the OSH administration in China.

The following issues regarding the inspection, investigation, recording, and dissemination
of information about cases of occupational diseases have been noted on the basis of
information gathered regarding chemical poisonings in China between 2006 and 2010.

A pattern is observed in the OSH inspection and monitoring system in China. This is
driven by passive, posthumous reaction to occupational accidents and diseases after
the event, rather than precautionary, preventive approaches, based on the national
OSH legislation and ILO Convention No.155.

There are inconsistencies in the quality of the inspections carried out and the
qualifications of the inspectors. This is another major source of frustration for
employees who have contracted or suspect that they have contracted an occupational
disease.

Lack of transparency, non-disclosure, and being denied access to the worksite
inspection results and data is a common phenomenon. This intensifies labour conflicts
and creates hurdles for employees concerning their diagnosis and legal procedures.



Government inaction rather than prompt inspection

In the cases quoted in this submission and other cases reported in the Chinese media, the
related government authorities, namely the MoH, SAWS, the CDC and occupational
disease prevention hospitals and the MoLSS took action after the harm had been done, or
when employees concerned already feared that they had contracted an occupational
disease. Instead of taking precautions to prevent employees from contracting
occupational diseases, the inaction by the health administrative agencies became a source
of frustration, leading to the employees’ using strikes and demonstrations demanding
government intervention and resolution of the disputes. The cadmium poisoning case in
Panasonic Battery in Wuxi city of Jiangsu province in 2007 was preceded by a similar
outbreak of mass cadmium poisoning in Gold Peak Battery in Huizhou city, Guangdong
province, a year before. It was the incident in Guangdong which triggered fear amongst
the employees in Panasonic Battery, who had been demanding a health inspection from
the company since December 2006. Rather than taking precautions, the occupational
health authorities in Wuxi had not taken any action to inspect the plants that were using
cadmium. The Wuxi CDC, MoLSS and the ACFTU stepped in on the 8th January after
the whole workforce in Panasonic Battery went on strike on 5th January. Similarly, in the
case of suspected sulphur dioxide poisoning which broke out in Nikon Imaging (China)
Co Ltd in Wuxi during the night shift on 27 April 2010, 50 female workers fainted in the
workplace. The employer and the government took the same attitude, denying the gas
poisoning and claimed that the odour in the workplace originated from the drug factory
next door and had nothing to do with the Nikon plant. The employees were not reassured
and there was increasing distrust of the employer, since more than 300 of them had the
same symptoms. The employees were forced to take action and to seek independent
medical assistance from the hospitals in Suzhou city. They were diagnosed with sulphur
dioxide poisoning. The denials of the health administration and the MoEP in Wuxi as
they continued to reject the employee’s demands for disclosure of details of hazard,
succeeded in creating greater frustration amongst the employees which resulted in their
strike action on 5th May.

Administrative inaction and the handling of the suspected cases are regarded by the
public as cover-ups. In Jilin Chemical Fibre Co. Ltd, Jilin province in 2009, 1000 out of
the 8000 strong workforce of the company had been showing similar symptoms of
chemical poisoning since 23rd April 2009. They were sent to the local hospital for
examination. The local media and the employees suspected that they were suffering from
gas poisoning caused by Connell Pharmaceutical, located near the factory and who
manufactured 300,000 tons of aniline per year. The Jilin MoH and CDC sent an
investigation team to the site and concluded that the incident “was triggered by
psychological fear and the possibility of gas poisoning shall be excluded”. The
government did not react until the 13th May reiterating the same position. The inaction of
the government, and more importantly the deviation from the standard notification,
reporting, investigation and diagnosis procedures as laid down in the national regulations,
served to increase suspicions amongst the employees and the public. The public doubted
the partnership and collusion of interests between Jilin Chemical Fibre and Connell
Pharmaceutical. The distrust increased further as the employees found themselves
discharged from the hospital without being given proper information about their health.



Until 23rd May, the employees were not provided with their health records, prescriptions,
benzene exposure data and brain scan records.

Un-even quality and inconsistent data in worksite inspection

In January 2010, the 31-year old female migrant worker HU Xurong took legal action
against the Health, Population and Family Commission of Shenzhen Municipality for
inaction in occupational disease diagnosis and appraisal. Hu was found to have aplastic
anaemia after feeling sick and quitting her job in Friwo Electrical (Shenzhen) Co Ltd in
2007. Her work was cleaning the mobile phones and the power switches with a thinner.
The Shenzhen Occupational Disease Prevention Hospital diagnosed Hu free of an
occupational disease based on the workplace inspection reports submitted by the
company and the inspection agent. It is ridiculous that the hospital used the 2008
inspection data to give the diagnosis when Hu had left the factory in 2007 due to illness.
It was further revealed that the inspection agent, the Shajing Health and Prevention
Institute had been hired by the company and had been conducting their workplace
inspections since 2005. The company decided which work and department was to be
inspected and what air test samples were to be collected. Not surprisingly, the company
got a 100% pass rate in all annual inspections. Authorisation and supervision of the
qualification and independence of the inspection agent is the mandate of the health
administration. In this case, there is a conflict of interest as the factory was the client of
the inspection agent and the health administration failed in its monitoring responsibility.
Moreover, the professionalism of the Shenzhen Occupational Disease Hospital is also
called into question as the hospital based the diagnosis of Hu on incorrect inspection data,
taken at the time when she had already left her job.

In examining the chemical poisoning cases found in China in recent years, one notices a
lot of grey areas between inspection and diagnoses. This is the situation that was found in
both cadmium poisoning cases; Panasonic Battery in Wuxi city of Jiangsu province and
Gold Peak Battery in Huizhou city of Guangdong province. In the case of Panasonic
Battery, the Wuxi CDC acknowledged only after the employee demonstrations had
aroused strong public concern that the air cadmium level in some of the workplaces in
Panasonic Battery had exceeded the national exposure limits. The CDC further admitted
that approximately 1.4% of the factory employees were found from to have excessive
urine cadmium levels after their annual medical check up. Yet the information had never
been released to the employees, making it impossible to monitor the administrative
responsibilities of the CDC or any steps taken by the employer remove the occupational
hazards, not to mention providing prompt protection and medical treatment to the
employees suspected of suffering from these diseases. Without getting access to this
information, the employees cannot enter the legal procedure of diagnosis and work injury
certification. Accessibility being one issue, there was a credibility question regarding the
fluctuating data of the employee’s cadmium exposure levels which had been in the
possession of the employer. One possibility, suspected by the employees of Panasonic
Battery was the falsification of their health records by the employer, who had been made
to disclose this information as a result of the pressure exerted by striking employees.



Evidence of falsifications was found in the wrong and inconsistent dates of the health
records, hand written cadmium exposure data, and highly fluctuating data within short
periods of time, inconsistent measurement units etc. The same suspicion about
falsifications was shared by the employees of Gold Peak Battery who found similar
inconsistencies and discrepancies in their urine cadmium levels. These challenges and
queries from the affected employees were not addressed as the CDC and occupational
disease hospitals in Wuxi and Guangdong claimed that the differences in the exposure
data could be affected by a lot of external factors such as the measurement units, the
sample taking methods, environment and conditions etc and therefore could not be
compared. The objective consequence of all these problems is the absence of the legal
protection for workers suspected of contracting an occupational disease. Protection for
the suspected sufferers is provided for in the Code and the Methods, yet the
implementation of the law is undermined by inspection agents, health professionals, and
employers who prevent the employees and the public from monitoring occupational
safety and health in the workplace.

In this way, a vast working population in China is working under continuous exposure to
occupational hazards and the threat of chronic occupational diseases. Kunshan Nicera
Electrical Appliance Co. Ltd had been withholding the health examination records of the
employees since 2004 when the company started to provide annual medical
examinations. The factory is a Japanese factory located in Kunshan city in Jiangsu
province, employing 2000 workers to manufacture ferrites, sensors, transmissions and
power switches. The management was aware of the release of toxins from some of the
raw materials in use and the presence of air toxins in the workplace. The health records of
the employees in 2004 already showed inflammatory lung cells in some and medical
follow ups were recommended. It was unclear whether the employer and the medical
examination institute, in this case the People’s Hospital of Kunshan, reported the results
to the occupational disease hospital, or to the relevant health administration bodies such
as the CDC and SAWS. The fact is that no hazard control measures were installed in the
workplace and employees were provided with masks only after the death of a male
worker from lung cancer in 2006. The cover up of the occupational hazards created fear
amongst the employees who went on strike and rushed to the local hospitals for
examinations. 198 out of 200 workers in the processing department were diagnosed with
lung cancers and 6 of the employees were in the end-stages. The case revealed the
bureaucracy and zero coordination between the medical and occupational health
administration. The employees could have been prevented from developing lung cancers
had the notification and follow-up investigation and corrective measures been put in
place in accordance with the law.

Administration of the health surveillance

To regulate the OSH monitoring system at the government and company level, the MoH
promulgated the Code of Occupational Health Surveillance Administration
( ) in 2004. Due to the rapid growth of the non-public sector, the
Chinese government prioritised the building of the enterprise-based OSH administration
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and surveillance system. In 2006, the MoH initiated the revision and the renaming of the
code into the Code of Occupational Health Surveillance and Supervision Administration
and the draft was publicised for consultation. The draft used the international standards
and the technical guidelines of the ILO and the WHO as reference points and aimed to
standardise the domestic practices of the health ministries and administrative bodies. The
draft covers a number of missing-links in the existing OSH system in China such as:

1. The role of the MoH in the supervision of the OSH monitoring practices of the
companies and the related authorised institutions is emphasised.

2. On employee health examinations: (a) pre-service, after-service and follow-up
examination of the suspected and high-risk patients and employees are demanded; the
time period and the target employees who should have an after-service medical
examination are specified,

3. The responsibilities of the employers are reinforced by the requirements to: budget for
the employees’ medical examinations and medication for the suspected patients;

4. The entrusted services of health examinations by the employers to occupational health
institutions are regulated, emphasizing (a) the responsibilities of the employers in
providing the institutions with the required information; (b) the duties and responsibilities
of the entrusted institutions to conduct the health examinations, propose rectifications,
give diagnoses according to the legal procedure to employees found to be suspected
patients of occupational diseases, and to report the suspected cases to the health
administration agencies immediately.

5. The content of the health monitoring documentation of the companies is standardised.
The employer has a responsibility to inform and provide the employees found to have
impaired health conditions with the examination results and recommendations.

6. The rights of the employees regarding health examinations are emphasised. These
include:

7. The penalty for employers that fail to build the health documentation, provide the
occupational health information or rectify the problems was increased. The MoH has the
authority to issue warnings and fines and demand for rectification to employers who are
in violation of the legislation.

While the revised draft has not been finalised, the MoH passed the Technical
Specificéions for Occupational Health Surveillan¢e ) in 2007.
The Specifications are more detailed and shall function as the standard working
guidelines for the occupational health personnel in the execution of their duties, as well as
guidelines for the standardisation of the health records documentation at company level.
In particular, the specifications contain further details about the rights of employees under
the enterprise-based occupational health surveillance, such as:
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The right of the employees engaged in hazardous work to know about the results of the
health examinations;

the right to know about the health threats and hazards involved in work; take part in the
decision making process with the employer in developing the health surveillance system
in the workplace; and the right of the worker representatives and the trade union to work
for the promotion of occupational health.

The right to learn and know about the laws and regulations relating to occupational health
and the use of the protective equipments;

The right to raise a complaint regarding the employers’ violations and to query the results
of the health examinations.

The Specificationdurther regulated the practices of the institutions performing the health
examinations, and the documentation practices of the employers in the following areas:

- The qualifications and expertise of the examination personnel.

- The independence and protection of the institutions from the employers, the employees
and the government administration in conducting the health examinations.

- The institutions duty to reporting the examination results objectively and to take
responsibility for the reporting.

- the responsibilities of the health examination personnel, namely: to inform and explain to
the employees the objectives and the pros and cons of the health examination in clear
terms; to answer the employees’ enquiries about the health examinations truthfully and
taking into consideration the level of the employees understanding .

- The right to propose health examinations that are above the legal minimum requirements
to the employers.

- The employing units are prohibited from rejecting, refusing or providing false
information to the employees, their immediate relatives and the entrusted agents in
response to enquiries about the health records. The true records with the stamp of the
enterprise and free copies should be provided for free to these persons.

Although both the Surveillance and Supervision Codgo be passed) and the
Specificationsare necessary administrative measures aimed at better implementation of
the administrative personnel’s duties, the additional details of the superstructures of the
surveillance system, further highlight the huge deficiencies of the current system and with
the realities faced by the employees when dealing with employers and the bureaucratic
health administrative bodies on the ground and which question any real implementation
of these regulations. Indeed, the irregular practices in the enforcement of the law by the
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government agencies in the field of worksite inspections, call for a new transparency and
monitoring by employees and their representatives in the workplace level5.

Un-even gqualification and capacity of the inspection institutions

Worksite occupational health inspections and employees’ health examinations have
become a source of income to the hospitals as they are faced with budget cuts and
financial constraints. These two keys to the surveillance system are being increasingly
commoditised, they are provided as charged services not only by the government
administration, namely, the authorised occupational disease hospitals, the CDCs, the
district level health and inspection institutes, but also the local hospitals and the
enterprise-based hospitals (in the case of state-owned companies). A wider range of
service providers is available to the companies to suit their demands and situations. The
capabilities of these diverse institutions to conduct hazard inspections and identify the
occupational diseases associated with a wide range of work and industries, is
questionable. As a result of the lack of instrument and expertise, the health examinations
risk being general body checkups rather than professional examinations specific to the
particular work and industry of the examined employees.

Influence of the external factors

Moreover, deviations in the worksite inspections and health examinations from the
Specifications and the Code are common. The typical deviations include selective or
missing items of hazards inspections, non standardised health examination procedures,
non standardized reporting e.g. reports without signatures and stamps, lack of analyses of
the occupational health risks, no recommendations or rectifications given etc. These
deviations build the enterprise-based surveillance system on soft sand as reflected in the
sudden outbreak of incidents and the explosion of occupational diseases, as well as
inaccurate statistics, hazard assessments and policy making at the macro level. Aside
from the capacity issue, the deviations and the non standardised practices are driven by a
number of external factors, namely, market-orientation and cost-effectiveness of the
services which result in the inspection agent’s inclination to tailor make and cater their
services to the needs and interests of the clients. As can be imagined, with the higher
degree of commercialisation of the health administrative work, the employers will be
have increased power to decide what, who and when to inspect the place and examine the
employees. Under cost-effectiveness, the inspection agents may drop the expensive tests,
or the human and time consuming inspection and examination items to maintaining their
margins. Political pressure from the local government out of local protectionism for the
government’s interests as well as that of the leading companies is always present. The
symbiosis of the two interests is particularly noticeable after the outbreak of large scale

5

: ,2007 4 20 2 ,
Chinese Journal of Industrial Medicine, April 2007 , Vol . 20 No. 2
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industrial incidents and mass contraction of acute occupational diseases6. The
commercialisation and politicisation of occupational diseases and industrial safety are
compromising the independence of the inspection and examination work and the
implementing institutions.

Low-level and irreqular penalties for violations

In the 2009 MoH Bulletin, only 59.8% of the 125,231 inspected companies found to have
hazardous operations had set up health records documentation, meaning 50,343
companies had not followed the law in building up the occupational health surveillance
system. 8.4% of the total companies inspected i.e. 10,481 companies were further
investigated for violations of the laws. Although the report did not elaborate on the types
and severity of the violations, it seems that the MoH was more inclined to issue warnings
(to 9,701 companies) rather than fines (to only 871 companies), and the more serious
penalties such as calling the production to a halt (34 companies) and shut-downs (122
companies) to regulate the companies. Amongst the limited number of cases quoted in
this comment, there are occurrences of repeated incidents and occupational diseases in
the same companies. The severity and transparency of the punishments of the companies
for violations of law and causing occupational diseases to the employees are important
elements in the consolidation and credibility of the surveillance system for both the
employers and the employees. Alternatively, employers will continue to receive small
fines for violations of the law and employees will have no choice but to continue to
engage in high-cost litigation in defence of their rights.

Narrow coverage and the resource limitations

The surveillance and documentation system is pursued with greater success in the state-
owned or larger scale private and foreign invested companies. The vast majority of the
small-medium scale companies and illegal workshops are not covered; this is believed to
be related to the lack of manpower and resources. A vicious circle is created in that the
limited personnel leads to a greater tolerance of abuses, possible silences and bureaucratic
behaviourism on the part of the administration; and further violations by employers,
which in the end only backfires on the health administration with ever escalating
industrial accidents and diseases contraction.

Lack of coordination

Worksite hazards inspection and occupational health examination are two spheres that are
closely related but require different expertise. The reform of the OSH administrative
system in China in 2005 separated the two fields into the mandate of SAWS, which is

, . Chinese Journal of Public Health Management, 2008.24 (1).
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responsible for site inspection and the MoH for occupational health surveillance. The
disconnection between the two is replicated at company level making it difficult to give
accurate and hazard-specific appraisals and recommendations.

Part I11. Law Enforcement on Chemical Poisoning and Silicosis Cases

Workplace prohibition of poisonous and hazardous agents

To support the enforcement of the Code,the government and the MoH passed a number

of ministerial regulations, rules and notices regarding the use of poisonous and hazardous
materials in the workplace in 2002. The Provisions on the Administration of the
Declaring of Occupational Hazardous Works ) (2002)
requires the employers to declare the storage and use of hazardous materials, as well as
the occurrences of occupational accidents. The Regulations on Labour Protection
Workplaces Where Toxic Substances Are Used )
(2002) states in details the legal responsibilities of the employers and the enforcement
agencies, including the MoH and other administration bodies in handling the use of
hazardous and poisonous materials and production in the workplace. The rights of the
employees and the trade unions to protection and monitoring are detailed. Yet, the
continuous outbreaks of accidents and occupational diseases, particularly the persistent
occurrences of n-hexane and benzene poisonings, reveal the far from adequate
implementation of the Regulations and the possible employer ignorance of these
regulations.

n

As the province first opened to foreign direct investment after the 1979 economic reform,
Guangdong province is also the province where many of the new occupational diseases,
previously unidentified under the state-planned economy were found in the early 1990s.
Since 1992, benzene and n-hexane poisonings were amongst the 9 newly identified
occupational diseases first reported in the country after the economic reform. By 2003,
occupational poisonings associated with chemical solvents became the number-one fatal
disease, the contraction rate increased from 3% in 1989 to 60-80% in 2007’. The
collective poisonings were regarded as associated mainly with companies with foreign
investment. The first diagnosed case was recorded in 1994 when 7 female employees in a
footwear factory in Dongguan city were poisoned by glues containing n-hexane. It was
followed by the case of 76 employees poisoned with solvents in the Hui Kai electronic

” Chemical solvents became the number-one killer amongst the identified occupational diseases in
Guangdong province. According to the Guangdong occupational disease hospital, cases of poisoning by
chemical solvents increased from 3% in 1989 to 60%, sometimes even 80% in 2007. 15 new poisonous
agents were found in the use of solvents and 9 of these agents were first identified for causing occupational
diseases in Guangdong province. 4 , 2007.5.5.
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factory in Shenzhen in 1996. The solvents used in the factory contained high
concentrations of n-hexane and were used in cleaning. In 2000, 8 employees from Guan
Tai printing factory in Dongguan city were diagnosed with chronic n-hexane poisoning;
following by another 26 female employees poisoned with n-hexane and the health of 200
employees was at risk in another electrical factory in Shenzhen in 2001. The foreign
invested footwear factories were targeted for rectifications after the outbreak of n-hexane
poisoning of 27 female workers in the Anjia footwear factory in 2002. N-hexane,
benzene, chemical solvents became the major hazardous agents under the surveillance of
the MoH in Guangdong province.

Vulnerabilities and loopholes in law enforcement in N-hexane and cadmium poisonings

The Regulationsof 2002 clearly ban the prohibited toxins and calls for strict control in
the use of other toxic and hazardous materials listed by the MoH. The employing unit
should use non-toxins and substitutes in their operation. It is the responsibility of the
administrative departments of the MoH to monitor the operations using toxic and
hazardous materials, through the state-regulated system of business licensing, worksite
inspection, rectification, worksite occupational surveillance, penalties and employees’
education. These were the authorised duties of the MoH before the ministerial re-
structuring with SAWS in 2005. These duties were partially streamlined to SAWS after
that year. The latter, promulgated the Interim Provisions on Workplace Occupational
Health Surveillance and Administratiof ) in
2009 to regulate the duties and responsibilities of its offices. Other than these ministerial
regulations, the provincial authorities develop control plans and campaigns as well as
local regulations and notices to monitor the use of toxins and hazardous operations in the
workplace. The provincial statistics on chemical poisoning in Guangdong province where
n-hexane and other poisonings were first found decreased from its peak between 2002
and 2004. But n-hexane and benzene have not been banned and cases of poisonings have
not ceased. Rather, the poisoning cases in recent years show the trend shifting from
industries such as footwear, printing etc to electronics, cargos and containers
manufacturing. In July 2010, 40 employees from an electronics factory in Guangdong
province assembling the LCD display of mobile phones, showed symptoms of chemical
poisoning in the liquid crystal injection and cleansing department. The workers asked the
management for medical treatment and for the installation of ventilation facilities in the
workplace. It was not until 5th August when the workers made a complaint to the labour
ministry that the authorities intervened and the factory began to make rectifications. The
investigation found that in fact since 1995, the factory had been using hexane to replace
freon in cleaning the LCD panels; and up to 800kg of hexane was used on a weekly basis.
The liquid crystal injection and the cleansing department are small, 100sqm and 20 sgm
respectively, and in both workplaces, only one side of the walls had ventilators installed.
It was only in the posthumous investigation that the workers learned about the high
density of hexane in the workplace which was 4.6 times higher than the national exposure
limit. The investigation also found irregular labour practices such as long working hours
of 10-12 hours a day and dangerous operations such as workers injecting the liquid
crystals into the display panels with bare hands.
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Irregular practices by both employers and government agents in the handling of
occupational disease cases are observed. This is particularly found with occupationally
poisoned workers without a confirmed diagnosis. Unlike work injuries and other
occupational diseases such as silicosis in which the symptoms and the detriments to the
patients’ health are comparatively more obvious, poisoned workers are faced have more
subtle symptoms, complex exposures to more than one toxin and inter-related
pathological variations in the dysfunction of different internal organs. These can be easily
overlooked in the diagnoses by practitioners and the patients themselves. In the cadmium
poisonings of Gold Peak and Panasonic in Guangdong and Jiangsu Provinces, the
irregularities in the blood and urine cadmium levels resulted in a prolonged medical
observation period of the suspected patients, during which time they faced both economic
and political pressure from the employers and the government.

In other circumstances, the employer uses delay tactics when they are confronted with the
diagnoses of the employees which results in the patients’ giving up the legal pursuit of
their rights, or the deaths of the patients. The death of the leukaemia worker, who was
employed as a spray painting worker in Maersk Container Industry Dongguan Ltd in
2009, is an example. In less than 6 months since the worker fall ill, from March to his
death in September, the employing unit refused to recognise the diagnosis result he
obtained from the government authorised occupational disease hospital. The company
further dismissed him taking advantage of the ending of the contract term in June, and
delayed the submission of the necessary information about his employment history, the
workplace appraisal data etc to the occupational disease hospital during the work injury
certification process. Due to the obstruction by the employer, the worker was discharged
from hospital on the 27th September without receiving any medical treatment. The
hospitalisation costs since March were borne by the patient. One month later, on the 30"
of October, the worker died; and another month later, on the 25" of November, the
MoLSS approved his work injury certification®.

Indeed the chronic development of the occupational diseases puts the workers at a very
disadvantageous position, since they cannot tell whether they have contracted the
diseases or not. The long working hours, the lack of OSH awareness and knowledge
about the specific health risks, are possible reasons. More regrettably, the irregularities of
the occupational disease hospitals and the health administration are keeping them from
exercising their legal rights. The case of leukaemia in another container manufacturing
factory located in Jiangmen city in Guangdong province is another example. A spray
painting worker started to feel sick and lost the ability to work in 2005. In March 2006,
the patient filed for an occupational disease diagnosis with the occupational disease
prevention hospital in Jiangmen and was rejected. Rather than performing the duties to
assist the suspected patient in receiving a diagnosis and demanding the relevant
information and data from the employer as stated by law, the hospital agreed to diagnose
the patient if the latter agreed to foot the bill. Article 47 of the Regulationsas well as the
Codeclearly states that the health examination fees should be paid by the employers and
not the patient. What is stated in the law is reversed and imposed on the sick patients. The

, 2010.3.22, Workers' Web
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worker fought a lonesome battle to file for a diagnosis and work injury certification
between 2005 and 2007. The tug-of-war ended in January 2007 when this worker
accidentally discovered a copy of the gift list from the company’s document and exposed
the suspected bribery relation between the company and the occupational disease
hospital. His diagnosis and work injury certificate were quickly processed. Other than the
independence of the health administration, the suspected patients are victimised by the
delays of the administration, they ability to work and earn an income during the period of
medical observation. Compensation, if successfully claimed, counts only from the date of
the issuing of the diagnosis rather than the time when the worker was no longer able to
work.

Given the uncertainty and fluctuating conditions in poisoning cases, if access to
information is provided, the victimisation of the poisoned employees could be minimised.
However, as demonstrated in the n-hexane poisoning in Friwo, the rights of the affected
employee were firstly infringed by the employer and subsequently by the health
administration’s refusal to provide information about the solvents to the poisoned
workers. Information about the components of the toxins and the procurement, as well as
the threats to occupational heath, should, according to the Regulations, be provided to the
employees; and failure to do so should be subject to penalty. The non-cooperation of the
administrative agents infringes the law, pushes the affected workers to use litigations to
claim their rights, and more regrettably, creates hurdles for the suspected patients to make
a legal case for compensation.

Spreading of n-hexane poisoning to the IT industry in Jiangsu province

The spreading of n-hexane poisoning from Guangdong to Jiangsu province began to
emerge in 2006 as the latter emerged as the hub of information-technology (IT) industry
and the manufacturing base of computers and peripheral products in eastern China after
2000. SAWS in Suzhou city reported a number of occupational poisoning cases with
solvents containing n-hexane and trichloroethylene. These include the case of the
poisoning of 9 employees by n-hexane when using kerosene in Xie Tong Electronics Co.
Ltd ( ) to clean the printed circuit boards in 2006; the lethal case
of hepatitis of a worker after persistent exposure to trichloroethylene in the solvents in
Suzhou Wehe Electronics Factory ( ) in 2006; the
acute trichloroethylene poisoning in the Thermos factory in Kunshan city in 2007; and
the poisoning of 6 employees by n-hexane in  Wujiangrei Factory
( ) using kerosene to clean the injection moulding
machines in 2008°. All the cases use large quantities of solvents, no precautions were
taken and the components of the solvents were not known. The procurement of the
solvents is, in some cases, illegal. The companies in the reported cases did not have
standard OSH engineering and ventilation, protective measures, guidelines and warning

9
http://www.wijsafety.gov.cn/page.asp?id=376 2008.4.22
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notices, or protective equipment specific to controlling the toxics. The hazards were not
named in the employment contract nor were the employees told and given safety and
health education about the occupational risks at work. Although SAWS’s reporting of
these cases increases transparency, which is a key to health surveillance, chemical
solvents containing n-hexane are still widely used and omitted from the government’s
monitoring. The hexane poisoning in Raidsys Technology in the Suzhou Industrial Park
(SIP) is a large embarrassment for the government. Raidsys is the subsidiary plant of the
Taiwanese owned Wintek Corporation, a major mobile phone display supplier to Apple’s
iPhone in 2010. 47 employees aged between 20 and 30 were poisoned and one of them
was in a critical condition, 62 employees in total had been hospitalised. The incident
reflected the gap in the health administration’s monitoring system which seems to rely on
corporate volunteerism, namely the self-declaration and self-monitoring of workplace
hazards rather than the government’s enforcement of law and penalties for its violation.
Suzhou SAWS concluded the poisoning case by claiming that Wintek had not reported
the use of n-hexane'. In the 2007 Specific Rectification Plan on Cmiting Workplace
Occupational Hazardsthe Suzhou government already targeted the use of chemical
solvents containing n-hexane, benzene and trichloroethylene in the electronics, electrical,
metallurgical and plastic industry. The SIP SAWS reported to have inspected 44 out of
100 targeted companies associated with the named hazards, the rest of the companies
were using the services of private agencies to build up a health surveillance system.
Wintek was monitored as Category A and B companies subject to quarterly inspections™.
Moreover, n-hexane was banned for industrial use in the electronics industry in the joint
ministerial provision issued by SAWS, MoH, Public Security, MoLSS and the ACFTU of
Kunshan city in 200712. Yet significant irregularities such as the voluminous use of n-
hexane, the close-shop operation and the lack of occupational health documentation and
appraisals seemed to have escaped the SIP’s monitoring. If that is happening in the
regulated SIP, it is difficult to imagine how miserable the conditions in the irregular
sector could be.

Vulnerability of workers under the changing forms of the use of labour

Concomitant with the occupational safety and health threats found in the IT industry, are
labour violation practices related to the changing form of the use of labour in the
industry. In both Guangdong and Jiangsu province, industry is increasingly using
dispatch labour and worker interns. The diversified use of labour makes surveillance of
the occupational health of the informal, young migrant workers more difficult. In
Guangdong province, there are 410 vocational secondary schools that are participating in
the “double transfer” programme encouraged by the provincial Ministry of Education to
support the provincial government’s industrial re-structuring policy (see below). Young
labour from the less developed regions within the province is transferred to the Pearl
River Delta area to relieve the labour shortage problem there. In 2008, these vocational

10

Article 14 of the MoH’s Regulationstate clearly the responsibility of the employer to declare about the

use of toxic materials and proper hazard appraisal and precautionary measures should be installed and

penalties should be imposed for violations.
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schools recruited and trained more than 500,000 students from the less developed villages
and regions, mainly in the northern and western part of the province for vocational
education13. The province is recruiting an average of 150,000 junior high school students
annually, from the less developed regions (from in and outside the province) for
vocational training and placement in the companies'. The average intern is in their
twenties and they are usually sent for placement in the second year of the three-year
internship to work in the factories. They perform the same kind of work and labour for
the same number of working hours as the regular workers. Their pay is less than the
regular workers and they are not provided with insurances, such as work injury insurance
until their internship is finished and their employment situation is regularised. Internship
work programmes are increasingly popular with industry, such as, Electronics, IT and
even the Car Industry, where internships serve to safeguard the employers from the
inflated wages of migrant workers and as a result of the labour shortages in Guangdong
province since 2004. Internships are also promoted and used by the local governments.
The local governments in rural areas use internships as a means of addressing
unemployment. In more industrialised areas, internships are used to address labour
shortages by the local governments. The use of interns and dispatch workers is even more
popular in the IT industry in Jiangsu province. In May 2010, A mobile phone display
assembler, a subsidiary plant of Wintek Corporation, in Suzhou Industrial Park,
mentioned above, was found to be using at least 500 interns out of the 2000-strong
workforce™. The labour rights as well as the occupational safety and health of the intern
or student workers is a grey area and is not covered by the country’s labour legislation
and OSH regulations.

Hazardous operations in the informal and irreqular sector

Toxic and hazardous production and operations are supposed to be strictly controlled
through business registration. At the time that the Regulationswere promulgated, the
MoH was issuing safety permits to companies before they started operations. The OSH-
linked registration system was supposed to enable the MoH to keep track of the
companies. After 2005, the authority to issue safety permits was transferred and
delegated to SAWS. The continuous high accident and disease contraction rate clearly
demonstrates failures in this administration. Both the MoH and SAWS acknowledge that
the OSH conditions in the illegal workshops and the township and village companies
(TVEs) are beyond the scope and capacity of their monitoring. All the relevant
authorities, including the MoLSS and the ACFTU, confess that the exact number of the
workshops and TVEs where occupational risks exist, is not known. Unless and until,
occupational diseases break out, the occupational health conditions of these sectors will
continue to remain hidden. The illegal workshops are found in both the developed and
less developed provinces. They form an important segment in the production chain for
cost reduction and shifting of the occupational risks. The periodic campaigns of the

13 »_China Youth Online. 2 February 2010. Edu.163. 20 July
2010. <http://edu.163.com/10/0202/09/5UGPGE0100293L7F.html>
“Ibid.

1> Apple Owes Workers and Public a Response over the Poisonings, May 2010, http://sacom.hk/wp-
content/uploads/2010/05/apple-owes-workers-and-public-a-response-over-the-poisonings. pdf
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government to crack down on illegal workshops did not eradicate these illegal operations
but drove them further underground. This is the situation in the case of cyanide poisoning
in an electroplating factory in Shenzhen Municipality in Guangdong province. In 2005,
the Guangdong government began to launch the industrial re-structuring campaign in
accordance with the Plan for the Development of theréi Pillar Industries in Guangdong
Province (2005-2010) aiming to support the nine pillar industries and to replace the
industries with high labour intensity, low capital and technological input. Coined as the
“double-transfer” strategy, hazardous and polluting industries are pressured to migrate to
the northern and western regions of the province to be coupled with the labour force
exported from regions that are less developed regions than the Pearl River Delta area.
Electroplating is one such industry targeted in the re-structuring plan. In the case of Hong
Sheng Ming Electroplating Factory in Bao-an district
( ), the cleaning workers employed by a
contractor company were poisoned with cyanide as they entered the sewers without any
protective equipment, resulting in four deaths and three workers being seriously ill. The
protection of the contractor worker’s health from poisonous and hazardous work is
missing from the MoH’s Regulationsand SAWS’s Provisions The factory, in this case,
was in fact an illegal operation, operating in the premises of a registered and licensed
electroplating factory. Under the industrial re-structuring policy, no new license is issued
to the electroplating industry in Shenzhen. Yet the area where the poisoning took place
still has a number of electroplating factories, the operation of these factories has been and
continues to be, sublet to contracting companies or contractors.

In other circumstances, the illegal workshops are simply not eradicated. For instance,
there are industrial clusters where irregular factories and footwear, garment and leather
workshops and metal factories are all packed and mixed together in the Shi-Gang
industrial area of Baiyun district of Guangzhou city. Cases of benzene and
dichloromethane poisonings were reported recently amongst the migrant workers who
were gluing and cleaning the footwear products. Similar clusters of workshops are found
in the gold and jewellery assembly industry in the Panyu district of Guangzhou city and
in the gemstone processing industry in Huizhou city and Haifeng county of Guangdong
province. As a result of the outbreaks of silicosis in the gemstone industry since 2004, the
government of Shenzhen and Huizhou do not welcome these hazardous industries and
encourages the larger ones to move to other areas such as Haifeng county. Nevertheless,
gemstone processing is still present in Huizhou city, mainly in unregistered family-run
workshops employing 3 to 5 workers. The owners of the registered small factories and
the illegal workshops are former gemstone factory workers or junior managers,
previously employed in the regular factories. The employees are usually their relatives or
affiliates from the same place of origin. These workshops are barely recognisable, hidden
amongst residential houses in the villages. In the case of family-run workshops, the
operations and the living areas are not separated, exposing the family members including
the children to dust hazards. The situation is similar in Haifeng County where 370 private
gemstone companies employ as many as 170,000 migrant workers in the area'®. Only 21
companies are licensed, most of them are foreign owned companies who monopolise the
supply of raw materials from overseas, while sub-contracting the production and hazards

16 Shan Wei Daily 2008/01/30
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to small scale factories and illegal and family-based workshops in the neighbourhood.
This mode of production and export, while seriously undermining the health of the
workers and already resulting in a substantial number of cases of silicosis contraction
amongst the workers, it is nonetheless bringing substantial revenue to Hai Feng county.
Hai Feng Country recorded an export value of USD77.25 million, which is 39.5% of the
total export value of the county, in the first 6 months of 2008

On the surface, the close-down and relocation of the hazardous and polluting industries,
appears to be a regularisation policy by the government to clean up the hazardous
operations. However, it is industrial upgrading at the expense of the victimisation of the
injured and suspected occupational disease suffering workers. Protection of the
occupational health of the employees in cases of liquidations, mergers and changes in the
legal representatives of the companies is supposed in Article 15 of the RegulationsYet
either in the “industrial upgrading” of the government, or in the individual situations of
enterprise relocations, regulations which prioritise the protection of the rights and the
occupational health of the workers are not implemented. In the first case, the hazards are
simply shifted to less developed regions. In the other case, the occupational diseases and
the victimised workers are in actuality driven underground. Workers suspected of
occupational diseases are faced with the challenge of getting a diagnosis and entering the
legal claims procedures. Proof of previous employment history is not possible after the
liquidation of the former employing units. Faced with limited options, some of these
workers can only seek employment in the irregular workshops, where no formal
employment relation or OSH protection is provided.

Poisoning in TVEs

The occupational health threats in the irregular and rural TVEs are huge. Cases of n-
hexane poisoning extend from the workshops in Guangdong province to Haerbin city in
Heilongjiang province in the north™. The irregular workshops do not separate the living
and working areas, hazardous materials in the workplace are not correctly stored, and
there are no employment contracts, serious labour standards violations, sub-standard
occupational safety and health conditions, high mobility of the investments and the
workforce, which makes precaution and post-contraction pursuits of compensation almost
not possible. In the TVEs, the problem is further complicated by the hiring of families
and friends in the community. This is commonly found in the TVEs in Zhejiang province

17 Shan Wei Daily 2007-07-13 ,

18 Illegal footwear workshops are concentrated in Haerbin city where migrant workers are used to
manufacture footwear for sales across the border to Russia. The migrant workers are mostly originated from
the nearby rural areas. The use of low quality glues and solvents, the packed workplace which are usually
found within a two-storey residential building, the mixing of the work and living areas, as well as the long
working hours are factors that intensify the exposure and poisoning of the workers. In a recent case of n-
hexane poisoning in a footwear workshop in Haerbin city, the patient was a 17 year old woman. She was
found to be poisoned only after one year of work in the workshop. The owner had closed down the workshop
and the chance for her to get compensation is slight. —_—

http://www.RiskMW.com, 2010.6.25.
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where clusters of family-based operation, each making the same type of product or doing
the same work, are scattered in the rural villages and towns. The family-based exposes all
the family members, including the children to poisonings by the toxins; and the
community to industrial pollutions. Tin foil processing is one of the commonly found
family industries in the TVEs of central Zhejiang province. The latter is the biggest and
most concentrated tin foil processing base in eastern China and the majority of the
production is done in the family. The tin foil contains 50-60% of lead and is made by
melting the lead ingots and pressing them into foils. Lead dust is found everywhere. The
provincial hospital in Zhejiang province has examined more than 2,000 children and
more than 70% of them were found to have lead poisoning™.

Implosion of industrial poisonings and environmental pollution

Occupational safety threats have exceeded the factory boundaries and are infringing on
rural areas and the health of the rural population. The situation in the alloy, non-ferrous
and smelting industry requires particular attention. On the one hand, SAWS reported
about the improvements in controlling the number of industrial accidents in the sector,
which dropping from 395 accidents in 2004 to 261 in 2008. Yet the number of deaths and
the share of occupational accidents of the sector in the overall number of industrial
accidents in the country have increased (Table 2).

Table 2: Number of occupational accidents in the non-ferrous metal industry in China
2004-2008

Number of | % in total | Number of| % in total
accidents in | number of | deaths in | industrial
non-ferrous industrial non-ferrous mortality
industry accidents industry rate
2004 395 2.69% 308 1.87%
2005 297 2.26% 273 1.72%
2006 270 2.23% 244 1.69%
2007 318 2.68% 391 2.82%

1 3 - http://www.RiskMW.com 2010.6.28.
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2008 261 2.49% 314 2.44%

Source: Introduction to Provisions on the Administration of Safe Production and
Surveillance of the Non-ferrous Companies, SAWS, 22 October 2009

Lead poisoning in non-ferrous metal industry

In 2009, the Ministry of Environmental Protection (MoEP) admitted that there were 18
large-scale incidents of heavy metal poisonings and 4,035 people were found to have
excessive lead in their blood and 182 people excessive cadmium®. These incidents were
associated mainly with the metallurgical, alloy and battery factories in the regular sector
many of which are domestic investments migrating to the rural areas to escape from the
tightening environmental protection policies of the industrial cities and welcomed by the
local towns and county governments in the rural, less developed regions. The victims are
the local villagers, especially vulnerable are the children living near the factories. It is
found that the number of communal, mass lead poisoning cases was increasing at a rapid
speed after 2009. From the lead poisoning and environmental pollution incidents
accumulated and reported in the Mainland media, smelting and battery factories are
located close to the residential areas and are major sources of poisoning and pollution.

Suspected lead poisoning of 61 children by Nai-Er battery factory in Xinyi city, Jiangsu
province ( )

Suspected lead poisoning of 84 children by local mining in Beiya village, Heging County

of the Dali Bai  Autonomous  Prefecture  of  Yunnan  province
( )
Lead poisoning of 51 children by Shenxiang Power Supply Factory in Dafeng city,
Yancheng city of Jiangsu province
( )
Lead poisoning of 121 people by Huagiang Battery Factory in Jiaoyang Industrial District
of Shanghang County in Fujian province
( )i
Excessive blood lead levels and suspected mass poisoning by the smelting factories in
Jiyuan city of Henan province ( )

20 09 18 4000 , ,2010.4.2.

2! The results from another survey of 28 cities in China found that the lead poisoning rate of urban children is
as high as 51.6%. The sources of the lead poisoning are diverse including lead-polluted water, toxic gases
and smoke, polluted soil and food, toys etc , 2010.1.18,
www.mysteel.com.
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Lead poisoning of 200 children in Dongchuan town, Kunming city of Yunnan province

( );

Lead poisoning of 851 children by Dongling Smelting Company in Fengxiang county of
Shaanxi province ( );

Lead poisoning of 1,354 people by Jinglian Maganese Factory in Wugang city of Hubei
province ( )i

Lead poisoning of children by Guangdong Zeliang Storage Battery Co., Ltd in Qingyuan
city of Guangdong province ( ).

In 2008, China plays an increasing and significant role in the global production of the
non-ferrous metals namely copper (20%), aluminium (32.7%), lead (37.8%), zinc (33%)
and nickel (9.5%). In 2008, the total production of ten non-ferrous metals, reached 25.2
million tonnes. The industrial value created by the non-ferrous metals reached 57.6
billion which was 1.9% of the GDP in 2008. The industry was estimated to be employing
a workforce of 3 million®’. A clear interest for promoting the non-ferrous metals
production, identified as a strategic industry core to the development of the domestic

industries was expressed in the “Adjustments and Advancement Plan for the Development

of the NorFerrous Metals Industry/ ( ) adopted
by the State Council in 2009. Amongst the promotion policies proposed in the plan were
encouragement of domestic private investment and the consolidation of a small number
of non-ferrous conglomerates in the sector, as well as the development of the re-cycling
metals industry. Low quality lead, zinc, copper, metal tailings and wastes could be, under
the condition of zero waste disposal and minimal pollution, could be mixed with new ores
for recycling and refabrication of new metals. The case of 285 children suspected of lead
poisoning in Jiahe County, Chenzhou city of Hunan Province was suspected to be caused
by a small recycling workshop which was licensed by the county government and
welcomed under the new policy. Given the increasing rate of occupational incidents and
pollutions in the alloy and non-ferrous metals industry, SAWS promulgated the
Provisions on the Administration of Safe Production and Surveillance of théeNons
Companies ( ) in 2009. The provisions provide
guidelines to the ministry in relation to inspecting, rectifying, and reporting according to
the occupational safety and health standards specific to the industry and the handling of
accidents related to the industry. But the effectiveness of the implementation of the
provisions seems to be restricted to the regular sector, rather than the irregular sector and
the recycling industry. At the same time, the MoEP also has provisions regarding the
safety limits in the emission and disposal of industrial wastes and sewages of the
industry. Yet, significant limitations are recognised by both the MoEP and the
occupational health administration in their capacities to enforce the law by inspection,
warning, fining and even halting production, if the local government is not willing to

22 ,2009.5.11.
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cooperate. The high demand for industrial metals in the domestic market, combined with
the promotion policies of the government, result in the intensive, widespread and
scattered development of regular and irregular operations all over the country. Strict
ministerial regulations work to escalate the changing use of labour, the relocation and
high mobility of the polluting companies, which are welcomed by the local government
in the less developed regions as a significant source of income. The contradiction
between the interests of the central and local government is one of the major obstacles
undermining the implementation of the law and the current cycle of campaigns-close-
down-relocation-reopening.

Part 1V. Silicosis

Silicosis is regarded by the Chinese government as the most threatening occupational
disease in the country. The 2009 figures found 79.96% of the 18,128 new cases of
occupational diseases were pneumoconiosis which equated to 14,000 new cases of
pneumoconiosis last year. Coal workers’ pneumoconiosis and silicosis make up the vast
majority of the new occupational diseases (91.89%). When compared with the 2005
figures of 9,173 new pneumoconiosis (including silicosis) cases, the incidences of
occupational disease have increased by 98% within 4 years. Officials from the CDC and
MoH concede that these figures are only based on the number of diagnosed cases and that
there is a large gap between the numbers of diagnosed cases and the number of actual
cases. A few years ago, the government noticed that the contraction and treatment of
pneumoconiosis had changed after economic reform, mainly in shorter morbidity due to
higher exposure intensity, contraction at a younger age, concentration in the migrant
worker sector and the spread to the irregular sector and less developed regions. The
government further updated the types of industries highly prone to causing
pneumoconiosis including silicosis, namely, traditional heavy industries such as coal,
metal, stone mining, metallurgical, cement and the blasting industry, the export-oriented
light industries, namely jewellery and gemstone processing and the ceramics industry.
The industries identified all require more effective inspection and control of the coal and
silica dust levels in the work place.

It is emphasised in this comment that firstly, the statistics and severity of the occupational
disease is largely undermined by the mass number of undiagnosed cases amongst the
migrant worker who return to their place of origin when they become ill. Secondly, the
poor implementation of the laws and regulations on controlling occupational diseases has
forced the workers affected, mainly migrant workers to use litigations as the means to
protect their legal rights. Thirdly, an alarming trend is noted of increasing administrative
hurdles in the occupational disease diagnosis and work injury certification process of
pneumoconiosis and silicosis sufferers and suspected sufferers.
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The migration of rural labour was not limited to movements to the export-oriented sector
in eastern coastal provinces after the launching of the open door policy and economic
reform but to the regions rich in natural resources all over the country and the national
construction projects such as mining, railways and main roads construction before 1979.
Their migration and employment was both unorganised and individual, friends and
families followed one another. Their migration and employment was also organised by
the government. The high rate of identified silicosis and pneumoconiosis today is a
reality made up of both the socialist legacy and the new threats brought by China’s
integration into the global capitalist economy. As a result of their exposure to dust and
toxic materials, these migrant workers are returning to their places of origin with
occupational diseases which take time to develop and erupt. Recently, more and more
“silicosis villages” are exposed in the media, showing the serious labour abuses suffered
by the migrant workers on the one hand, and the shifting of the costs of national
economic development to the rural population in less developed regions.

“Silicosis Villages”

Ex-mining workers from Gulang county, Gansu province
( ) (2010) — 314 migrant workers from Miaotaizhi
village of Heisongyi town, were found to have silicosis after returning to the village and
17 of them had passed away. They were working in the gold mines in Subei county,
Jiuguan city of Gansu province ( ) between mid 1980s and 2009%.

Ex-gold mining workers from Yan-jing town, Yanjin county, Yunnan province
( ) (2010) - 24 out of 40 returned workers were diagnosed with
silicosis and 2 of them had died. These were workers migrating to work as blasters in a
gold mine in Fan-Zhi town of Xing-zhou city in Shanxi province
( ) between 1995 and 19997,

Quartz stone processing workers from Jiabei town, Shuifu county of Yunnan province
( ) (2009) — More than 400 returned migrant workers in Yong-an
village of Shuifu county were diagnosed with silicosis at different stages. They had
worked in the stone factories in Feng Yang county of Anhui province ( ). By
2009, 12 of them had passed away.
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Ex-mining workers from Liu-an city, Anhui province ( ) (2005) — In 2004,
more thazrg 100 ex-workers were suspected of or diagnosed with silicosis and 17 of them
had died”.

Dong Chong village in Gu Shi county, Xing Yang city, Henan province
( ) (2007) — at least 11 ex-mining workers returning to

Dongchong village in Gushi county were diagnosed with silicosis and had passed away.
They had worked in different private and illegal mining sites in the province®.

Taizhixiang of the Autonomous County of the Tu nationality in Qinghai province
( ) (2004) — By the end of 2004, 108 returned migrant
workers in Taizhixiang were diagnosed and 25 of them found to have silicosis. They had
worked as blasting workers in the gold mines in Xinjiang province since 2000%".

The examples above are a small sample of the diseased workers found in the “silicosis
villages”. They are mainly former workers in the mining and metallurgical sector in the
mid-1980s and early 1990s to find work in the other provinces. The highly informal
labour relations (which were usually verbal agreement on short term or daily pay basis)
associated mainly with the illegal and irregular operations in the past, mean that they are
not covered under the existing labour legislations. The local governments of their places
of origin are increasing their efforts to assist the returned occupational disease victims,
fully aware that the short term cost of medication shall be borne by the government in the
long run. In these quoted cases, the local government formed a joint investigation and
judiciary team and demanded the cooperation of other local governments in the area
where the worker had previously worked, to explore the possibilities of cross-provincial
litigation. The support from the governments in the places of work is not consistent.

Silicosis contraction in the migrant working population

The case of 149 ex-drilling workers, originally from Zhangjiajie in Hunan province and
who have contracted pneumoconiosis from the previous work is a typical example
illustrating the complex problem of law implementation and protection of the
occupational health of the migrant workers. The 149 workers were previously employed
by a drilling company to work on different construction sites in Shenzhen in the early and
mid-1990s. After returning to their place of origin and discovering that they have
contracted the occupational disease, they went to the occupational disease hospitals in
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Shenzhen and demanded diagnoses. Their requests were rejected by the diagnosis
hospitals because more than 70% of these workers could not produce any evidence of
their employment. Only 10 former workers had evidence of their employment and 33 of
them had records of insurances. Without proof of employment, they were barred by the
Shenzhen authorities from entering the legal procedure for claims. It was not until mid-
December, following the intervention of the MoH on the Guangdong provincial MoH and
widespread criticism in the media and society, that the Shenzhen government changed
their mind and speeded up the process. By March 2010, 29 workers were still unable to
complete the diagnosis procedure and 6 workers could not produce any proof of
insurance. Their civil litigation against the drilling company was met with responses from
the company which questioned whether the worker had ever worked for them and the
results of their diagnoses. The case is still pending for further hearings?.

The segmented and bureaucratic administration of the government bodies in handling the
occupational disease diagnoses and work injury certification of the injured workers is
increasingly becoming a major factor. This is in addition to the unregulated abuses of
employers, infringing the rights to occupational health protection of workers in China.
The mandate of implementing the law and rectifying the labour rights violations of the
migrant workers in the workplace belongs to the MoLSS, MoH and other work related
departments. Migrant workers could only complain or litigate to the government and the
judiciary in the region where they work. This could easily be subject to local
protectionism and collusion of interests. Inter-provincial collaboration between the
MoLSS of the place of work and the place of origin on labour rights protection is weak,
particularly in comparison which exists regarding labour export. Earlier this year, the
labour inspection departments of the MoLSS of the three provinces of Jiangsu, Zhejiang,
Anhui and Shanghai Municipality established a formal collaboration mechanism under

the Interim Provisions on Labour Protectionand Surveillance Trusteeships in Pan

Yangtze River Delta Areé ). The
provisions shall enable migrant workers, who originally come from any of the four areas
to make a claim to the labour inspection department in the place of origin for back pay
after leaving the place of work®. In 2005, The ACFTU in 18 provinces has signed the
agreement on inter-provincial protection of the rights of migrant workers. This network
covers more than 50 cities, 48 counties and 8.2 million migrant workers. Yet the
mechanism is not adequately known amongst migrant workers and the level of trust and
knowledge about the rights protection capacity of the trade union is still an issue amongst
the migrant workers. The number of collaborated cases handled by the inter-provincial
mechanism is small. For instance, the ACFTU in Sichuan province only handled 84 cases
within the ACFTU members in this network over the last four years. The number of
collaborations is lagging far behind the actual demands.
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Rather than relying on the government and the trade unions, the migrant workers are
more likely to use litigation, petitions and direct actions to demand the legal protection
entitled to them. In 2009, the number of administrative litigations increased substantially
by 35.2% over 2008 figure; and the number of administrative litigations on work injury
certification alone increased by 14.6%30. This reflects the use of lawsuits to resolve
disputes about occupational injuries and diseases as a result of the failure in the
occupational health precaution in the country. It is always revelatory of the increasing
difficulties faced by the workers in claiming their rights after the occurrence of
occupational accidents and diseases. However, whether it is the inter-provincial approach
launched by the ACFTUs or the individual actions taken by the injured and diseased
workers, they are firstly faced with administrative inaction and inertia of the government
agencies to fully implement the law. There is increasing political pressure on the
government to contain the threat from occupational diseases rather than resolving the
disputes that arise as a result.

Part V. Contradictions and Irregular Practices of the Health Administration

--- shifting the responsibilities to other departments and the costs to victims

Diagnosis Responsibilities of the Authorised Occupational Disease Hospitals

Diagnoses of occupational diseases in China are the responsibility of the medical and
health institutions authorised by the administrative bodies of the county and the MoH>".
These institutions are usually the few public hospitals that have specialised as
occupational disease hospitals and have better facilities®®. Employees are allowed the
option of choosing the authorised occupational disease hospitals in the place of residence
or hospitals in the place where the employing unit is located in filing diagnosis
applications®. By place of residence, it refers to the place where the applicant has resided
continuously for a minimum of one year. In the case of migrant workers who return to
their place of origin once or twice a year, the place of residence means in most cases, the
place of work, which is the place where the employing unit is located. In this way, when

%0 5009 95 40 ,2010.4.19,
16:24:41http://61.142.81.162:82/gate/big5/www.btophr.com/s_article/32996.shtml

www.btophr.com.cn

31 The diagnosis institutions must have authorized licenses and certificates specifying their qualifications for
giving diagnosis of a defined area of occupational diseases. Their responsibilities include filing the
applications for diagnosis, giving diagnosis according to the standards and definitions of the government
approved list of occupational diseases, giving diagnoses and occupational disease diagnosis reports to the
applicants and be responsible for the legal liabilities of the diagnoses they give. These institutions are subject
to the monitoring and appraisal of the supervisory administrative bodies of the MoH (Article 39, the Code
Article 3, 4, 5 of the Methods.

%2 To ensure the qualifications and quality, the health administrative bodies usually approve one institution
per region (provincial) or per city to be the occupational disease hospital(s).

% Article 40, the Code;Article 10, the Methods
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a migrant worker suspects him/herself of occupational disease, the migrant worker has no
option but to file for diagnosis to the occupational disease hospital where he/she works.

Two circumstances arise from the above situation which turns the occupational disease
diagnosis system against the interest of migrant workers. In the first instance, if the
diagnosis report given by the authorised occupational disease hospital in the place of
work, which is also the place where the employing unit is located, contradicts with the
result from other authorised occupational disease hospitals, the issue of the
standardisation of the qualification and the neutrality of the authorised occupational
disease hospital is called into question. The case of ZHANG Haichao cutting open his
chest to prove his contraction of silicosis in 2009 caused controversy over the
responsibilities of the diagnosis institutions. Zhang works in Xingmi city in Henan
province. He was diagnosed with silicosis by a number of local hospitals and medical
institutes and these diagnosis reports were not recognised by the Xingmi MoLSS in his
application for a work injury certificate. Zhang had to go to the provincial occupational
disease hospital in Zengzhou city for diagnosis. The provincial occupational disease
hospital refused to give him a diagnosis because the employing unit refused to provide
the necessary supporting documents. Zhang staged petitions to the Zengzhou
Occupational Disease Prevention Hospital and was finally accepted for diagnosis. The
result was “No silicosis; Stage 0+; Medical observation recommended.” This diagnosis
result he obtained from the provincial, authorised hospital was totally different from all
the previous diagnoses. As a last protest, Zhang went to the University Hospital of
Zengzhou and demanded that the doctors cut open his chest to prove his disease. The
incident caused a big stir and criticisms of the bureaucratic practices of the occupational
disease hospitals and the unreasonable diagnosis procedures which have placed the
burden of proof on the worker.

Inconsistencies in Diagnosis Results

In other cases, different diagnosis results were given by the authorised occupational
disease hospital in the place of work/employing unit and the authorised hospital in the
place of origin. More disturbingly, even the results given by the same authorised
occupational disease hospital differ from one time to another. The diagnosis reports of 7
cases obtained at different times by the same patients between the occupational disease
hospitals in the place of work and the place of origin were collected. 6 of the cases are
silicosis cases of the gemstone cutting workers and 1 case belonged to a cadmium
poisoned female worker from Gold Peak Battery. They showed the divergences and
discrepancies of the diagnoses given by the authorised occupational disease hospitals in
China.

1. JIANG Huajun case — Diagnosed with Silicosis Stage | by Sichuan University HuaXi
Occupational Disease Prevention Hospital on 11 October 2005. The diagnosis was not
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recognised in Guangdong. 6 months later he was diagnosed again by Guangdong
Provincial Occupational Disease Hospital with “No silicosis” on 5 April.

YANG Lihua case — Diagnosed by Guangdong Provincial Occupational Disease
Hospital with “excessive blood cadmium” in February 2004. In the second diagnosis
by the same hospital 6 months later in August 2004, she was found to have normal
urine cadmium level and the requirement for medical observation was lifted.

LI Jiagquan — Diagnosed by Sichuan University HuaXi Occupational Disease
Prevention Hospital in October 2005 with Silicosis Stage I1+. One year later on 27
June 2006, Guangdong Provincial Occupational Disease Hospital diagnosed him with
“No silicosis 0+”.

LUO Youguo — Diagnosed by Guangdong Provincial Occupational Disease Hospital
in April 2003 with “No silicosis 0+”. A year later in June 2006, he was diagnosed by
Sichuan University HuaXi Occupational Disease Prevention Hospital with “silicosis
I+,

LUO Youzhong — Diagnosed by Guangdong Provincial Occupational Disease
Hospital in April 2003 with tuberculosis but silicosis 1l by Sichuan University HuaXi
Occupational Disease Prevention Hospital 4 months later in August 2003.

YANG Renbing — Diagnosed by Sichuan University HuaXi Occupational Disease
Prevention Hospital with silicosis I in September 2005. He was diagnosed by
Guangdong Provincial Occupational Disease Hospital with no silicosis one month
later in October 2005. In the third diagnosis, in October 2008 in Guangdong
Provincial Occupational Disease Hospital, he was diagnosed with silicosis I.

The immediate impact of these inconsistencies in the diagnoses is depriving (suspected)
occupational disease victims access to the work injury certification and the rest of the
compensation claims procedure. Secondly, the cases diagnosed with no occupational
disease are not reported and therefore pose serious challenges to the accuracy of the
official occupational disease statistics of the Chinese government. The more worrying
thing is the practice by diagnosis hospitals which seem to be using the administrative
procedures to favour employers rather than the workers. In the case of Li Jiaquan quoted
above, his first diagnosis was obtained from a diagnosis arranged by the employer in
September 2005. The diagnosis was tuberculosis. A month later in October, Li sought
diagnosis from HuaXi Occupational Disease Prevention Hospital which showed him with
silicosis I1+. In November 2005, the same Guangdong occupational disease hospital
diagnosed him with tuberculosis; and no silicosis again in June 2006. Li proceeded for
work injury certification from the MoLSS in Dongguan city, the place of work. The
MOoLSS asked him to provide information about the employer, his work and employment
as well as the Sichuan diagnosis and sent these to the employer for the latter’s
verification. The employer disputed the information and claimed that the Sichuan
diagnosis was false. The MoLSS insisted to Li that only the diagnosis done in Guangdong
province would be accepted.
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Recognition of the Diagnosis Results

Article 40 of the Codeand Article 10 of the Methodsallow the employees the choice of
taking diagnosis in the authorised occupational disease hospitals in the place of residence
or hospitals in the place where the employing unit is located. These provisions are
supposed to provide the give the claimant a choice as to which is the most convenient for
him/her and to ensure maximum protection of his/her interests. In actual fact however,
reciprocal recognition of the diagnosis reports made by the authorised occupational
disease hospitals does not take place. The labour ministry and the employer just turn
down or dispute the patient’s diagnoses in favour of the employer’s diagnosis which finds
the patient disease free. In the case of XIAO Huazhong, an elderly ex-coal mining worker
from Qu county in Sichuan province, he was diagnosed by Huaxi Occupational Disease
Prevention Hospital with silicosis 111 in April 2010. However, the coal mine owner and
the MoLSS in Qu County simply told him that the diagnosis obtained from Huaxi
hospital would not be recognised; and that there would compensation if he took diagnosis
in Qu county which found him with occupational disease.

Administrative Hurdles and Bureaucracy in Filing for Diagnosis

It is an increasingly common abusive practice of the occupational disease hospitals in
filing the diagnosis applications of the workers that the unreasonable administrative
responsibilities are shifted to the workers resulting in barring the latter from entering the
legal procedure of claims and receiving medical treatment. To conduct a diagnosis of
occupational diseases, the Codecalls for a comprehensive approach that considers the
applicant’s occupational history, exposure history to occupational hazards and medical
evidences of symptoms®. The Methodsof the MoH further specifies the provision of a
number of supporting documents from the applicant before the application can be filed*®.
Such specification however, enables the occupational disease institutions to reject an
application for diagnosis when any of the supporting documents are not provided. The
burden of proof is laid on the side of the employees, to prove that they have employment
history with the company and that they have an occupational disease. As reflected in a
number of cases, the employees are faced with the following problems in providing
information for the diagnosis:

1. Occupational history —

Despite the promulgation of the Labour Contract Law, irregular practices in the provision
of employment contracts to employees still exist, particularly in illegal workshops, daily
and dispatch work. Situations like enterprise relocation, liquidation and restructuring, as
well as the fact that occupational diseases are chronic and may take long time to develop

3% Article 42, the Code:In the diagnosis of occupational diseases, the following factors shall be analyzed
comprehensively: (1) the patient's occupational history; (2) the history of exposure to occupational disease
hazards and on-the-spot investigation and assessment of the hazards; and (3) the clinical symptoms and the
results of auxiliary examinations.

% Article 11, the Methods.
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etc pose serious challenges to the employees in retrieving the written and material
evidences of the employment.

2. History of occupational health

Proper documentation of the employees’ occupational health record is part of the
occupational health surveillance system which is the MoH and the employers’
responsibility to compile and give to the employees. Yet it is not strictly built up in the
companies in China in general, and it is not open to enquiries from employees.

3.  Medical examination records

Although the law requires annual medical examination for the employees, this is not
observed especially by the employers and is never the case in informal and small-
medium-sized companies. Even if there is annual medical examination, the employers do
not disclose the information to the employees but use it to protect themselves against
employee claims.

4. Data and appraisals of the workplace hazards
Similarly, these records are not open to workers’ access and enquiry.

5. Refusal to make diagnosis without giving reasons

Article 42 of the Codeand Article 11 of the Methodshave been bitterly criticised by
migrant worker organisations and the media in China in the last two years. The
occupational disease hospitals, as a medical institution, should not refuse to carry out its
professional obligation of examining the health conditions of a person and informing the
person whether he/she is sick or not. The issue of work injury certification which has
implications on claims should not confuse and politicise the professionalism of the
occupational disease hospitals. It is the responsibility of the MoLSS to investigate the
dispute over work injury certification. Article 14 of the Work Injury Certification
Regulation(MoLSS) simply states that the burden of proof lies with the employer if the
employer disputes about the work injury certification; and in case the employer refuses to
provide evidences to prove otherwise, the MoLSS should draw a conclusion based on the
evidences provided by the employees. Regrettably, more cases are simply rejected before
proceeding for diagnosis rather than investigated for the responsibility of the employers.
In some ridiculous situations, the MoLSS simply turned down the request for work injury
certification on a point of bureaucracy or administration, shifting the responsibility to the
occupational disease hospital by saying that the diagnosis hospital has not sent a copy of
the diagnosis result to the employer. In the example of LI Jiaquan, his application for
work injury certificate was rejected by the MoLSS in Dongguan city based on the reason
that “the occupational disease diagnosis certificate was not delivered to the employing
unit according to the law, thereby breaching the principle of openness, fairness and
justice, depriving the employing unit of the right to information and defence” (Verdict
No.65, Guangdong Province Dongguan City Intermediary Court, 2007). The cost of the
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bureaucratic mistake is paid by the silicosis worker and because of that Li was not able to
get the work injury certificate and enter the claims procedure.

These practices of the MoLSS, MoH and the occupational disease hospitals have not only
violated the law and infringed the rights of the workers, the time and the resources of the
occupational disease patients that are wasted in the bureaucracy and mistakes these
agencies make result firstly in the prolonged litigations that the patients have to engage
in. In the case of the silicosis worker, LIU Dabing of Lucky Gems Jewellery Co Ltd
(Guangdong), he spent a total of 7 years and 6 months in the legal pursuit for diagnosis,
certification and compensation from 2002 to 2010. Indeed, heavy costs are paid by the
occupational disease workers to claim their rights under Chinese law. In the case of
Lucky Gems and Jewellery Factory Ltd, 47 employees were diagnosed at different times
between 1999 and 2000 by the authorised occupational disease hospitals with silicosis.
These workers were aged between 28 and 42 and had worked with the company for
between 1 — 14 years. After 10 years of litigations, 20 of them went through the legal
process and litigations and were awarded compensation. Yet as of August 2010, 5 of the
victims in this case had not received the compensation from the employer yet and were
still pressing the court for enforcement of the verdicts. 17 employees could not get the
work injury certificates and could not complete the legal procedure for compensation. 6
employees had died after receiving compensation and other 6 employees had passed
away after returning to the place of origin without getting any compensation from the
employer®®.

As the law and regulations on diagnosis and work injury certification are not strictly and
evenly implemented in China, the proceeding of the disputes become more politicised
depending on the level of publicity and controversy of the cases in the society. This
worsens the vicious circle of inconsistencies in the administrative practices of the law
enforcing agencies and more intensive actions staged by the affected workers in claiming
their rights. The evasion of responsibilities between the administrations lead to deferrals
and a transfer of the responsibility to resolve the problem of occupational diseases to the
judiciary.

% Quoted from Report on the Silicosis Cases and Disputes of Lucky Gems Jewellery Chaltddr Action
China, 2010.
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Part VI. Contradictions between National Laws/ Local Ordinances/ Judicial
Interpretations

The tension resulted from the failure of the precautionary system including the OSH and
labour inspection, and the occupational disease administration system namely, the
diagnosis and injury certification procedure, results in a large number of unresolved
occupational disease compensation cases ending up in the Courts. Inevitably, this leads to
the politicisation of the judiciary in its adjudication as the handling of these compensation
cases have implications on the spending of the local government’s (usually in the place of
work) social insurance funds under the mandate of the MoLSS, the resistance of the
employers, and the political future of the local government to the central government.

A number of observations can be made regarding the adjudication of the occupational
disease cases in the court’s interpretation and application of the national, ministerial and
local laws and regulations relating to work injury and occupational disease compensation.
One important observation is that there are great contradictions in the court’s judgments
which vary widely even though they are based on the same law and it would seen that, it
depends on how politicised the case is. Judiciary contradictions serve to reinforce, rather
than resolve the fundamental contradictions within the occupational safety and health
system in China, provoking diseased workers to take social and political actions to
continue to pursue for their rights.

The Code of the People's Republic of China on Prevention and Control of Occupational
Diseasesds the national legislation passed by the National People’s Congress in 2001.
The major ministerial regulations related to the Code for enforcement are the Work Injury
Insurance Ordinance passed by the MoLSS and the Administrative Methods on
Occupational Disease Diagnosis an@pkaisd passed by the MoH, which are followed
by local regulations promulgated by the local governments for implementation in the
local. Yet significant inconsistencies are found in the interpretation and application of the
Code by the MoLSS, the MoH and the People’s Court which are the major agents in
handling the legal procedures and dispute cases regarding diagnosis, certification and
compensation of occupational diseases. The undermined application of the Code results
in unfair treatment of the occupational disease victims and confusion in the legal
implementation regarding occupational health. The inconsistencies between the laws and
regulations in practice are identified in the following:

(1) Contradictions between the national laws and the ministerial regulations, namely,
conflicts between Code of the People's Republic of China on Prevention and Control of
Occupational Diseasg®rder of the President No.60) and

Work Injury Insurance Ordinance (MoLSS);
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Administrative Methods on Occupational DiseaDiagnosis and Appraisal (MoH)
6 7 resulting in inconsistent practices of the
occupational disease administrative bodies creating obstacles for victims to secure
diagnosis reports.

(2) Contradictions between the national laws and the judicial interpretations, namely
conflicts between Code of the People's Republic of China on Prevention and Control of
Occupational Diseasg®rder of the President No.60) and

The Peopleds High Courtds I nterpretation o
Tort Claims
6 resulting in

successful claims for civil compensation in some cases and unsuccessful attempts in the
others;

(3) Contradictions between the national laws and the provincial regulations, namely
conflicts between Code of the People's Republit ©hina on Prevention and Control of
Occupational Diseasg®rder of the President No.60) and

Notice on Further | mproving the Work I njur
[2008 2D)]
6 2008 21 &

resulting in the restriction on the right of the employees to file for occupational disease
diagnosis within a certain time frame in some provinces, but not in others.

I. Un-even application of the Code of Prevention and Control of Occupational Diseases in
Adjudication

Although the Code was passed to specify regulation regarding the prevention, contraction
and compensation of occupational disease cases showing the government’s commitment
to address the difference between occupational disease contraction and work injury cases,
as well as the particular needs of the victims of occupational diseases. Such distinctions
are not observed when it comes to the compensation of the occupational disease victims.
In giving judgment in occupational disease cases, the Court tends to base the ruling on
the compensation items and levels on the Work Injury Insurance Ordinance rather than
the Code. By ruling the occupational disease claims according to the compensation
standards of work injury37, the right to compensation claims laid down in the Code
specific to the long term needs of the occupational disease victims who have lost work
capacity such as compensation for continuous medical expenses, compensation to the
dependents and child care expenses, as well as psychological damages claims are not

" Work injury compensation items cover mainly work injury insurance compensation, handicap
compensation and subsidies.
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applicable to the victims. The general practices of the Court result in non standard and
generally low levels of compensations for the occupational disease victims.

1. Un-equal entitlement to the right to pursue civil tort claims of the occupational disease
victims

When the Chinese government replaced the state-owned-enterprise-based work injury
compensation system with the Work Injury Insurance funded by the employers’
premiums, it was aimed to deliver fast-track relief to the victims of industrial accidents
and occupational diseases based on the no-fault-responsibility principle. However, in case
of the faults of the employers in the production process and work environment causing
tort and damages to the workers, the right of the industrial victims to pursue for civil
compensation is also protected in the Code.

Article 52, in addition to enjoying, in accordance with the law, social insurance for
injuries suffered on the job, the occupational disease patients who, according to related
civil laws, still have the right to compensation, shall have the right to make a claim
against the employer.

While Article 52 states clearly the right of the victims to pursue civil compensation, the
interpretation of this provision varies greatly between the local courts. In the litigation
case of two migrant workers, LIU and SU who had contracted silicosis from the
inhalation of stone dust during their employment in the gemstone processing industry in
Guangdong province. Both victims filed to the local court for work injury insurance
compensation as well as civil compensation from their employers for causing damages to
their health and permanent loss of work capacity based on Article 52 of the Code. They
were demanding compensation for their dependents, compensation for child care
expenses, compensation for continuous medical treatment expenses, and compensation
for psychological damages as stated in the Code. Silicosis is preventable and the facts
about the lack of safety provisions by the employer were clear in both cases. Yet the
People’s Intermediary Court of Huizhou city supported the legal ground for civil
compensation in Liu’s case and ruled in favour of the claimant for compensation listed
above. Yet the court in Dongguan city ruled differently in Su’s case, using exactly the
same judiciary interpretation, the People’s High Court Interpretation on the Application
of Related Laws in Tort Claims Cases as the Huizhou Court. But the judgments are
completely different.

This creates a contradictory situation in which the right of the victims to civil
compensation in occupational disease cases is written only on paper. It is common that
the specific claims of the occupational disease victims and the right to pursue for civil
compensation, as protected in the national legislation, are not implemented in real terms
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due to the inconsistent implementation and interpretation of the law by judges. In ruling
on cases of occupational disease claims, the Court in China is found to be following the
judicial interpretation, namely, The Peopl ed s Hi gh Court

Application of Rel at e dratheratharsthe Catle whichrhds a C |

higher legislative status in the legal system in China. The People’s Interpretation, in
itself, also contains contradictory provisions which give judges room to manoeuvre or to
select the ‘correct’ provisions to justify the ruling.

I11. Local Requlations limiting the right of employees to occupational disease diagnosis

Occupational diseases are chronic and the symptoms may take a long time to appear even
after the employee has left the workplace and the exposure to the hazards has ceased.
Unlike work injury cases in which a validity time period for the filing of work capacity
assessment and work injury certificate is stated in the law, the validity period is usually
not set in the case of occupational disease diagnosis to allow employees who suspect
themselves of contraction of occupational disease, even after the termination of the
employment contract, to have the right to diagnosis. The Code does not set a time limit
during which the employees have the right to file for diagnoses. Moreover, showing
understanding to the chronic nature of occupational diseases, Article 54 of the Code
ensures that the entitlements of the occupational disease victims shall not be changed in
case of mergers, acquisitions, liquidations and bankruptcies of the employing units. The
concrete administrative procedures for filing and making diagnoses are laid down in

MoH’s Administrative Methods on Occupatial Disease Diagnosis and Appraisal

( ). The Methods does not contain any restriction about the
validity period for filing diagnosis. At the implementation level however, contradictions
are found in the local government’s regulations. In 2008, the Guangdong MoLSS issued
an administrative notice containing a new restriction setting the validity period of the
filing of diagnoses to 2 years from the date of termination of the employment contract,
and the validity period for filing for work injury certificate to one year from the diagnosis

[/appraisal date in Notice on Further Improving the Work Injury Insurance System of

Guangdong Provi nc 008 (41)]
6 2008 21 &
. The Guangdong Notice contradicts the Code which sets no validity period to diagnoses.

By establishing a fixed period of time during which an employee can file for diagnosis to
2 years from the date of termination of the employment contract, the Notice bars
employees who may not have developed symptoms as yet and employees who have
suspected cases of occupational disease but have not yet qualified for work injury
certification within the 2 years after their employment contracts had expired. This will
increase the risk of un-fair dismissals for potential occupational disease patients
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especially when it is a common practice for the employers to arrange medical
examinations for employees and not disclose the results to the employees™.

Part VII. Conclusion and Recommendations

The above sections of this submission are examples of the collected failures of the law and
the government health administration to control occupational poisoning and silicosis in the
workplace. The actual situations faced by the workers and the approaches taken by the
government and the health administration agencies in reaction to the occurrences of
occupational diseases, point to the fundamental limitations in the OSH system in China.
These are illustrated in the last two sections which look at the inter-relationships and inter-
responsibilities between the OSH enforcement agencies, namely the MoH, SAWS, the
occupational disease hospitals, MoLSS and the judiciary. The lack of coordination leads to
evasions of responsibilities and mutually contradictory enforcements of the law.

Recommendations

l. Diagnosis and Work Injury Certification

In recent years, it has been observed that under-diagnosis of employees exposed to, or
suspected of occupational diseases is a major problem in the OSH administration of the
Chinese government. Under-diagnosis of occupational disease in China is related to the
unreasonable clauses in the country’s related regulations, the bureaucratic behaviour of the
responsible bodies and their lack of accountability. While these issues can be addressed
through further administrative rectifications, it should be emphasised that under-diagnosis
must not be used as a means to depress the statistics on occupational diseases on a local or
national level; to protect corporate investments or to compromise the independence of the
OSH administrative bodies. The following points are suggested to address the issue of
under-diagnosis:

(1)  The revision of Article 42 of the Code on the Prevention and @l of
Occupational Diseasemd Article 11 of the Administrative Methods on Occupational
Disease Diagnosis and Appraidalrespect of the provision of the documents such as
proof of employment relations, occupational history, exposure history, workplace hazards
appraisals etc, as the requirements for providing a diagnosis to employees. The diagnostic
institutions should provide a professional and honest medical diagnosis to employees who
have, or fear that they have, an occupational disease.

%8 The case of YANG Ren Bing of Lucky Gems Jewellery Co Ltd in Guangdong province is a typical
xample. The Intermediary Court of Shanwei city ruled against Yang’s application for work injury certificate
based on the Notice claiming that Yang had terminated the employment with the company for more than 2
years. Yang was barred from proceeding for compensation.
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(2) Review and nullify local regulations including the local ministerial regulations,
administrative orders and notices that are contradictory to the MoH’s Code and to the

MoLSS’s Work Injury Insurance Regulation and which impose administrative limits on the
employees’ ability to file for an occupational disease diagnosis and work injury

certification, one such example is the, the Notice on Further Improving the Work Injury

l nsurance System o0[R008G)hissugddyothre tyloLBSriro vi nc e o
Guangdong province.

(3) The professionalism, technical capacity, personnel training, independence and
accountability of the diagnostic institutions should be guaranteed by means of adequate
government budgeting, and the establishment of a centralised appeal mechanism for
disputes arising from occupational disease diagnoses (see Recommendation no.7 below).

4) Penalties should be strictly imposed on employers that refuse to cooperate or fail to
provide information to the diagnostic institutions, MoH and MoLSS for work injury
certification.

(5) Review and revise the Work Injury Insurance Ordinance to ensure consistency with
the Code on specified compensation items and standards for occupational disease patients.

1. On the Coordination of OSH Administration

Good coordination between the OSH administrative bodies is highlighted in the ILO
Convention 155, as necessary for the effective implementation of national legislations and
policies. The OSH administration in China has been re-structured: The MoH is now
responsible for workplace occupational health surveillance and the construction of
occupational health standards and laws; SAWS is responsible for workplace safety
monitoring, investigation and rectification. Despite the promulgation of ministerial
regulations on the duties, organisation and staffing of the two government bodies,
discrepancies in the coordination of their duties with regard to the sharing of appraisal
records, rectification and penalisation in case of violations have been observed.

Considering that Article 6 of the ILO Convention (requires)

The formulation of the policy referred to in Article 4 of this Convention shall indicate the
respective functions and responsibilities in respect of occupational safety and health and the
working environment of public authorities, employers, workers and others, taking account both of
the complementary character of such responsibilities and of national conditions and practice; and
Article 15.1 with a view to ensuring the coherence of the policy referred to in Article 4 of this
Convention and of measures for its application, states, each Member shall, after consultation at the
earliest possible stage with the most representative organisations of employers and workers, and
with other bodies as appropriate, make arrangements appropriate to national conditions and
practice to ensure the necessary co-ordination between various authorities and bodies called upon
to give effect to Parts Il and 111 of this Convention; 2. Whenever circumstances so require and
national conditions and practice permit, these arrangements shall include the establishment of a
central body.

Article 7 (if) The situation regarding occupational safety and health and the working environment
shall be reviewed at appropriate intervals, either over-all or in respect of particular areas, with a
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view to identifying major problems, evolving effective methods for dealing with them and
priorities of action, and evaluating results.

It is recommended that:

(6) A joint mechanism be established at government level, to carry out regular reviews and
to evaluate the work of the MoH, SAWS, the MoLSS and the ACFTU to ensure maximum
collaboration and consistency in the execution of their respective duties and
responsibilities.

(7) A national and independent technical commission on occupational disease diagnoses
and analyses be established at a central level. This proposed commission should be
composed of medical experts on occupational diseases from all over the country and
should hear appeals on queried diagnoses, after the provincial appeal procedure has been
exhausted.

. On Inspection, Surveillance and Rectification

It is of immediate urgency that the MoH and SAWS increase the coverage and improve the
quality of workplace occupational hazard and safety inspections. Of equal importance is
the inspector’s strict adherence to the regulations and technical guidance promulgated by
both ministries for consistent and standardised practices. It is therefore recommended that:

(8) The process is transparent and that employees have access to the inspection results,
namely the workplace safety and hazards appraisals, the employee’s health surveillance
records and that the management of toxic and hazardous materials should be integrated and
implemented in the workplace inspections carried out by both ministries. The two
ministries have a responsibility to develop the methods, approaches and to provide
assistance regarding the release of information to their staff. Based on the principles on
accessibility of information to the employees written in the promulgated regulations and
guidelines of the two ministries.

(9) The government and the people’s congress have a responsibility to monitor the work of
the MoH and SAWS and to ensure the allocation of a sufficient budget for workplace
inspections and improvements in the technical capacities of the inspections.

(10) Penalties should be strictly imposed on offending employers and enterprises; and be
subject to regular review to ensure that adequate levels of penalties are imposed.

V. On Reporting, Notification and Statistics

The accuracy of the local and national statistics on workplace safety and health conditions
is dependent on effective, regular reporting and prompt notification of incidents by all
levels of the OSH administration. Due to under-diagnoses and the mobility of the migrant
working population, the figures on occupational hazards and diseases, managed by the
MoH are, as the ministry confessed, not a complete picture. Multi-approaches should be
developed to enable the government and its agencies to understand the situation on the
ground. Secondly, the MoH annual statistics publication could be improved by providing
more analyses about the approach used. At present, reporting and statistics at provincial
and smaller area level are not published.
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It is recommended that:

(11) Government statistics on the provincial and smaller area level levels be compiled and
published for a greater degree of transparency and public monitoring.

(12) Methods and responsibilities should be developed and delegated to the health
administration bodies at the township, county and below levels to compile and monitor the
statistics of the occupational disease patients amongst the returned migrant workers.

V. On the Occupational Health Protection of Employees, the Suspected Occupational
Disease Patients and in the Irreqular Sector

The Code and the Methods contain provisions on the protection of the suspected
occupational disease patients against dismissals, access to medical treatment and
information about their health conditions. Accurate diagnosis is first and foremost in the
protection of the rights of the employees in suspected cases of occupational disease. The
professional capacity of the diagnostic institutions is one issue; the strict adherence to the
principle of “diagnosing with occupational disease after excluding other factors” as laid
down in the Code and the Methods is another. The protection of the suspected patients is
easily undermined by the illegal labour practices of the employers, the under-diagnoses
and under-certification of the diagnostic institutions supervised by the MoH and MoLSS,
and the difficulty, particularly for returned migrant workers to gain access to basic medical
care.

It is recommended that;

(13) The diagnostic institutions provide professional medical examinations specific to the
occupational history of the patient, coordinate with the other administrative bodies of MoH
and SAWS for workplace appraisal data, clearly specify the status and recommendation of
the suspected case, inform the patient, the employer and the supervisory body about the
suspected cases.

(14) The MoLSS should ensure, through labour inspections that the enterprises are abiding
by national labour laws on the number of working hours and the subscription to the
mandatory social insurance schemes.

(15) The MoLSS, as well as the labour mediation and arbitration bodies at the enterprise
and regional level should integrate the protection of the suspected patient in the
adjudication of disputes over the illegal dismissals of suspected occupational patients.

(16) The labour inspection of the MoLSS should report, notify and develop appropriate
approaches to regularise the informal and irregular workshops. The approach should be
developed in conjunction with the SAIC (State Administration of Industry and Commerce)
to regularise the informal and irregular sector in phases in line with the local situation.

(17) The ILO Convention 155 highlights the protection of the employees from disciplinary
measures (Article 5e and 13) and their entitlements to free occupational safety and health
measures. The Chinese government should increase the enforcement capacity of the
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administrative bodies including the MoH, SAWS and MoLSS and others to ensure that
these provisions under C155 are implemented.

(18) The health institutions such as the CDC and hygiene clinics in rural areas monitor the
health of the returned migrant workers, report the statistics and information to the
government; and that the government of the county and smaller groups set budgets for
rural medical insurance schemes and rural subsistence subsidy schemes based on the
number of returned migrant workers that have or are suspected to have occupational.

VI. On compensation

In the case of Lucky Gems & Jewellery Co. Ltd, the diseased workers have been engaged
in a long legal battle (7 years and 6 months) long time the most extreme case of which is 7
years and 6 months, to claim compensation from the employer for their occupational
diseases. In 5 cases, the verdicts were issued almost a year ago but the judgement has not
been put into effect. 6 workers had passed away in the course of their compensation claim,
without receiving anything from the employer. The non-distinction between work injury
and occupational disease compensation is a real issue pushing these workers to struggle
relentlessly for the economic survival of themselves and their families. It is recommended
that:

(19) The Work Injury Insurance Ordinance should be reviewed regarding the
compensation on occupational diseases for consistency with the compensation items stated
in the Code.

(20) The Judiciary should ensure that Court verdicts regarding employers’ compensation to
the patients are implemented and that provisional implementation and payment of the

compensation to the occupational disease plaintiffs should be structured to relieve the
economic difficulties of the patients.

Kindly forward this document and the appended photos to the Committee of Experts for
examination during its forthcoming session.
Thank you.

Yours sincerely,

General Secretary



