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ILO Committee of Experts on the Application of Conventions and
Recommendations

Dear Mr. Director-General,

I have the honour of sending you our comments concerning compliance by Hong Kong
SAR (China) with the following conventions:

Convention No. 87 on Freedom of Association and Protection of the Right te
Organise, 1948 (notified in 1997), and Convention No. 98 on Right to Organise and
Collective Bargaining, 1949 (notified in 1997).

Freedom of Association and the Right to Collective Bargaining : Background

Both of the ILO core conventions on the protection of trade union rights apply to Hong
Kong. The Chinese government in Beijing notified the ILO in 1997 that both ILO
Convention No. 87 (1948), the Freedom of Association and Protection of the Right to
Organise Convention and [L.O Convention No. 98 (1949), the Right to Organise and
Collective Bargaining Convention would be applicable to the Hong Kong Special
Administrative Region (HKSAR). Prior to 1997, these ILO conventions had been
applicable to Hong Kong since 1975.

The Basic Law, promulgated by China in 1990 as the constitution of Hong Kong,
provides for, among other things, freedom of association, of assembly and of
demonstration; the right and freedom to form and join trade unions; and the right to strike.
However, both before and after the hand-over, Hong Kong law has not implemented these
conventions in full.

Freedom of Association

In 2002, a Government proposal to implement article 23 of the Basic Law was
introduced. The proposal sought to introduce into the HKSAR national security
legislation the banning of any act of treason, secession, subversion and sedition against
the central government in Beijing. It included extended power for the Secretary for
Security to proscribe groups in Hong Kong which he “believed’ to be committing or
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seeking to commit these offences, for instance by aiding such groups. In view of the fact
that independent trade unions are banned and classified as threats to security in the
mainland, trade unions in Hong Kong supporting such unions could potentially be
affected by this proposal.

Due to massive protests in July 2003, organised in part by the Hong Kong Confederation
of Trade Unions (HKCTU — one of the ITUC’s local affiliates) HKCTU, several
substantive changes to the text of article 23 were made, but according to the HKCTU
many serious concerns remain in the draft legislation. The Government has postponed
enactment of the Bill and no new timetable has so far been announced. However the
recent adoption of similar legislation in the Macau Special Administrative Region in early
2009 has raised fears that a new bill will be proposed before the next Legco elections.

Anti-union discrimination

Legal protection against anti-union discrimination provides for employers to be fined and
workers compensated, but not for reinstatement. The latter is subject to mutual consent
between the employer and the employee. The maximum fine for violation of the
provisions against anti-union discrimination is HK $ 100,000 (US $ 12,800), and the
maximum amount of compensation is HK § 150,000 (US $ 19,230). These fines have not
been sufficient to dissuade employers from widespread anti-union discrimination.

Since 2001, the Government of Hong Kong has consistently stated that an amendment
Bill that would empower the Labour Tribunal to make an order of reinstatement in cases
of unreasonable and unlawful dismissal without the need to secure the employer’s consent
was under way. To date, however, the Government has not reported progress in this
respect, nor has it indicated a specific date for the completion of the Bill. The HKCTU
has moreover claimed that the Government had not made legal provisions for civil
remedies for other acts of anti-union discrimination, such as transfer, relocation, demotion
or denial of promotion, and restrictions of all kinds on remuneration and benefits.

Owing to the inadequacy of the protection of the labour law against discrimination, there
have only been few successful lawsuits till date. Even the case concerning pilots
mentioned below was not brought to court due to the amount of evidence required. In
2006 were there two cases of successful prosecution under the Employment Ordinance
providing criminal sanctions against the employer, namely regarding British Airways and
the Wai Hong Cleaning Services Company Ltd., Under the civil remedy provisions of the
law there is also no job protection.

Union recognition and collective bargaining

There is no institutional framework for the recognition of unions and collective -
bargaining. Hence employers generally refuse to recognise unions as well as refuse to
implement agreements that have been negotiated. Although almost 25 per cent of the
workforce is unionised, it is difficult to get management to engage in collective
bargaining. Thus, less than one per cent of workers are covered by collective agreements,
and those that exist are not legally binding. Without legal protection to guarantee these
rights, workers are subject to the arbitrary and unilateral actions of employers. This limits
the effect of trade unions in the country, and means that they are often forced to serve
mainly as pressure groups and advisers of workers. While just above one fifth of the
workforce are members of a trade union, collective agreements cover less than one



percent of workers and are not legally binding. The lack of legal protection for collective
bargaining is a clear obstacle to effective trade union representation in Hong Kong.

The Hong Kong Confederation of Trade Unions (HKCTU) is consistently excluded from
the LAB, the tripartite consultative body established by the government, including only
federations with a less independent policy. This exclusion means that the HKCTU is
denied the right to participate in tripartite negotiations on labour laws and policy and
excluded from bodies such as the Committee on the Implementation of International
Standards, which reports to the IL.O.

The Committee has on several occasions requested the Government to give serious
consideration to the adoption of legislative provisions which would promote voluntary
negotiations between employers’ and workers® organisations with a view to regulating the
terms and conditions of employment by means of collective agreements. The Government
has reiterated its commitment to promote such negotiations, but has not yet taken concrete
steps to actively promote collective bargaining.

The Legislative Council, Hong Kong’s legislative branch, has voted down motions
calling for the enactment of legislation on collective bargaining on three occasions; in
December 1998, in April 1999 and in December 2002,

Nevertheless, a few collective agreements have been concluded in certain sectors, and
reportedly they are quite common in sectors such as printing, construction, public and air
transport, as well as in ship maintenance and the goods loading and unloading industries.

The Government’s policies have focused on promoting tripartite dialogue through
tripartite committees. At the industry level, the tripartite committees have sought to foster
an environment conducive to a certain type of collective bargaining and have assisted the
Government in producing sample employment contracts and reference guides. Yet,
tripartite committees do not constitute negotiating bodies in the meaning of Article 4 of
Convention No. 98 since these committees include government representatives in
addition to employers’ and workers’ organisations. The effective communication and
tripartite dialogue could not function as a substitute for bipartite negotiations, although
they may be a useful tool for ensuring a positive industrial relations climate.

According to the HKCTU, the tripartite committees that the Government has established
in some sectors have been ineffective and sometimes harmful, because they have done
damage to employment conditions of individual workers. In 2001, a senior representative
of the Hong Kong Container Truck Drivers’ Trade Union represented his union on one
such committee. His employer was on the same committee and sacked the official after
the meeting as punishment for his membership in the union, reports the ILO. Despite the
clear case of anti-union discrimination as the motivation for the dismissal, the worker lost
his case in the ¢ountry’s Labour Tribunal.

All employees in the public sector are deprived of the right to engage in collective
bargaining. The Government has repeatedly declared that there had been no need for
collective bargaining in the public sector, on the grounds that well-established and
effective machinery for consultation concerning the conditions and terms of employment
of civil servants was in place.

Restrictions for Civil servants


















